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Court of Appeals of the District of Columbia. 


No. 3206. 

Samuel E. Cross et al., Appellants, 

vs. 

Union Storage and Transfer Co., &c. 


a Supreme Court of the District of Columbia. 

At Law. No. 57753. 

Inion Storage and Transfer Company, a Corporation, Plaintiff, 


Samuel E. Cross and Carrie E. King, Defendants. 


! .±Jj 


United States of America, 

• District of Cola mbia, ss: 

He it remembered, That in the Supreme Court of the District of 
Columbia, at the ( ity of Washington, in said District, at the times 
hereinafter mentioned, the following papers were iiled and proceed- 
ings had, in the above-entitled cause, to wit; 

1 Declaration in Attachment Before Judgment. 

In the Municipal Court of the District of Columbia. 

Filed February 20, 1915. 

In the Supreme Court of the District of Columbia. 

No. 57753. At Law. 

Union Storage & Transfer Co., a Corporation, Plaintiff, 

vs. 

S. E. ( ross, Airs. ( arrie E. King, Defendants. 

The plaintiff' sues the defendants for money payable by the de¬ 
fendants to the plaintiff, for goods sold and delivered by the plain¬ 
tiff to the defendants, and for work done and materials provided by 
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the plaintiff for the defendant* nl llieir request; and for money lent 
by the plaintiff to the defendants; and for money paid bv the "plain- 
titf to the defendants at their request; and for money received by the 
defendants for the plaintiff’s use; and for money found to be due 
from the defendants to the plaintiff' on accounts stated between them 
And the plaintiff claims $34.00 with interest from the 28 day of 
December, A. D. 1014, according to the particulars of demand hereto 
annexed, besides costs of this suit. 

Particulars of Demand. 

To hire of horse, wagon & harness 17 days from Dec. 8 1914 to 

Dec. 28, 1914, (a $2 per day, $34, with interest from Dec. 28 1914 
besides costs. 

A. L. NEWMYER, 
Attorney for Plaintiff. 

2 Affidavit of Plaintiff in Attachment Before Judgment. 

******* 

District of Columbia, To wit: 

Personally appeared before me. Blanche N’eff. a Notary Public in 
and for the District of Columbia, Max Oavtoii who made oath in due 
form of law: That be is I resident of I’nion Storage & Transfer Co. 

Pf a,n,lfr 'i 1 ,lie a bove entitled action, and that S. E. Cross & Mrs 
■’ ■ , K ",' k an L l ! ,e f cfendants; that said defendants are indebted to the 
said plaintiff in the sum of Thirty-four Dollars ($34.00) for horse 
wagon <S harness hire according to the particulars of demand here- 

That said defendants have failed to pay the same although often 
requested so to do; that plaintiff has a just right to recover the 
amount above stated, exclusive of all set-offs and just grounds of de¬ 
fense, hat said defendants have assigned, conveyed, disposed of or 
secreted and are about to assign convey dispose'of or secrete their 
property with intent to hinder delay or defraud their creditors, and 

that said defendants fraudulently contracted the debt respecting 
which this action is brought. 1 

MAX CAYTOX. 

Subscribed and sworn to before me, this 1*> day of Jan. A. D. 

BLANCHE NEFF, Tseal.] 
Notary Public, D. ('. 

•*» Affidavit of W itness in Attachment Before Judgment. 

* 

District of Columbia, To wit: 

Personally appeared before me, Blanche Xeff a Notary Public in 
and for the District of Columbia, Harry Cayton who made oath in 
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UNION STORAGE AND TRANSFER CO., AC. 

due form of law: That l nion Storage & Transfer Co. a corporation is 
the plaintiff in the above entitled action, and that S. E. Cross & Mrs. 
Carrie E. King the defendants; that said defendants are indebted to 
the said plaintiff in the sum of Thirty-four Dollars ($34.00), for 

horse, wagon and harness hire according to the particulars of demand 
hereunto annexed. 

That said defendants have tailed to pay the same although often 
requested so to do; that plaintiff has a just right to recover the 
amount above stated, exclusive of all set-offs and just grounds of de¬ 
fense; that said defendants have assigned, conveyed, disposed of or 
secreted, and are about to assign, convey, dispose of or secrete their 
property with intent to hinder, delay or defraud their creditors, and 
that said defendants fraudulently contracted the debt respecting 
which this suit is brought. 

HARRY CAYTON. 


Subscribed and sworn to before me, this 15 dav of .Ian. A D 1915 

BLANCHE NEFF, | seal. | 
Notary Public, I). (\ 

4 ' Bond in Attachment Before Judgment. 

„ ******* 

Know all men by these presents, That we Union Storage & Trans¬ 
fer Company, a corporation as principal and Max Cay ton as surety, 
are held and firmly bound unto the above-named defendant, in the 
full sum of one hundred dollars, to be paid to the said defendants 
S* E- Cross & Mrs. Carrie E. King, his or her or their executors, ad¬ 
ministrators, successors, or assigns, to which payment, well and truly 
to be made, we bind ourselves, and each of us, jointly and severally, 
and our and each of our heirs, executors, administrators, successors, 
and assigns, firmly by these presents. 

Sealed with our seals, and dated this — day of-, A. 1). 19— 

Whereas, the above-named plaintiff-ha— sued out a 

Writ of Attachment against the goods, chattels, and credits of the 
said defendant found in the District of Columbia. 

Now, therefore, the condition of this obligation is such, That if 
the above-named obligors shall make good to the said defendant all 
costs and damages which — may sustain by reason of the wrongful 
suing out of said Attachment, then this obligation shall be void; 
otherwise the same shall be and remain in full force and virtue. 

UNION STORAGE & TRANSFER CO., [seal. 1 
Bv M. CAYTON, Prcs’t. 

MAX. CAYTON. [seal.] ’ 


Sealed and delivered in presence of— 
A. L. NEWMYER. 

Approved Jairy 15th, 1915. 

EDW. B.‘ KIMBALL, 

Judge . 
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5 District of Columbia, »; 

theVlij! ,l : l,,er,1 ' ki "K- -can, that he is 

value of Three hundred dolliireT&rTf '"t 8Uld I)i8,ri<ft ’ of 
all debts and prior obi i mi f inn* • a 1 i ’ a . J eiLS U over and above 
N. V.. M’^hin^on rf C he res,des a ‘ Xo - 2,20 H St., 

MAX CAYTON. 

Sul,s,., ilH,I and .worn to before me. «h» 15 day of Jan. 1915 

BLANCHE NEFF, f seal. | 

Notary Public, D. C. 
(indorsed on »Sunmions.) 

. . *'eh. 3d, 1915. 

•Judgment after trial for PlVf f nr *fc*j • on * 4 i • 
from Dee. 28/14 and costs. " l " 1 rl >'erest on same 

LJ>W. 15. KIMBALL, 

J •(dye. 

H nt of Attachment Before Judgment. 
******* ^, 

T CrS:"' ° f " ,C U " i,Cd 8ta,w 10 ,hc of »id District, 

a vou;c,^:Siryr^. to •“r 1 '****- a,,d ^ '»•<> 

Wbich "b! J B ,e defendant’ s goods, chattels, and credits 

four Dollars Mi *4 no -"? ,llls District, to the value of Thirtv- 

o n Moiiars (.>.,4,00) . with interest from the 28th dav of December 

*.A«fts88 

loskld property. P " f ° r,n 1,10 j" d *" c "' '* f ".e Court in relation 

in the^Kstrie^and "iln * n .° ,lce 0,1 defendants, if they be found 
or credits of thV t f 0 i 8n,V P erson ,n " hose possession anv property 

on or t 0 (he tSSi,T W in S 

days. afterlerWce” of* such Z\Z 'T^ ° f S,,nda ?" and le « al hf >‘- 
why the property or clZitTln C f J U8e > if “ n .V 'here be. 

and execution thereof had; said noticedWlSon TSend! 


UNION STORAGE ANf) TRANSFER CO., AC. 5 

ants by delivering to them a copy of this writ; and return this writ 
so indorsed as to show how and when you have executed it. 

\ nim- the Honorable Judges of stiid Court this 15 day of Jan. 

A, L.), lyio, 

F. G. AUKAM, 

Clerk, 

By BLANCHE NEFF, 

Assistant Clerk. 

******* 

" Let issue. 

E. B. KIMBALL, 

Judge. 


Appraisement. 

We, the undersigned, citizens of the District of Columbia, being 
summoned and duly sworn by the U. S. Marshal to appraise the fol¬ 
lowing goods and chattels, attached the 15 day of January, 1915, by 
virtue of the within writ of attachment, do appraise the same to be 
of the value of $75.00, to wit: One Auto Truck. 

(liven under our hands and seals this 15 dav of January 1915 

DANIEL B. BENSINGER, [ seal. I 
JAMES BENSINGER. [seal.] 


(Endorsed.) 


Feb. 3, 1915. 


Judgment of condemnation of the goods seized under within writ 
to the use of the judgment herein with $— costs. 

EDW. B. KIMBALL. 

Marshal s Return. 

Attached as per schedule filed herewith one Auto Truck. 

Jan. lu, 191 o. 

MAURICE SPLAIN, 

U. S. Marshal, 

By CALLAHAN, 

Deputy. 

8 Undertaking on Appeal. 


The defendants desiring to appeal from the judgment rendered 
against them in the above-entitled cause, on the Third day of Feb¬ 
ruary, 1915, to the Supreme Court of the District of Columbia and 
Illinois Surety Company, their surety hereby appearing and submit¬ 
ting to the jurisdiction of the said Supreme Court, undertake, jointly 
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5 District of Columbia, «*: 

all debts and prior obiimitinne- j , ’ at least, °' er and above 

N. W„ Washington! IX C ’ ' ' C res " ,es a * No - 212(1 H St., 

MAX CAYTON. 

Snhs,., iUal ami sworn to before me. this 15 day of Jan., 1915. 

BLANCHE NEFF, [seal. | 

Notary Public , D. C. 

(Endorsed on {Summons.) 

. 1 Feb. 3d, 1915. 

•I imminent after trial for ITtf fm- tu mi • 
from Dee. 28/14 and costs. *" 4 " n " e,t ‘ s < 0,1 **'■'« 

K1>W. B. KIMBALL, 

J a dye . 

11 rit of Attachment Before Judgment. 


T CrS-'“ ° f "' t> l ’ ui,cd ‘ SU " W ,0 " le of said District, 

G vour°«^ , S^ry , riI ,ed seizo - into 

I, "i "'C defendant’s goods, chattels, and credits 

four Dollars (i ;4 <m fo !" | " 1 ." 1 H'W District, to the value of Thirtv- 
19 1 ,: (t-> 4.00), with interest from the 28th day of Decern her 

sum of $*>5 (Ml' f or i| in , ’ j fi , ed 111 thls eause; and the further 

tcTsaid P< “ rf0rm ,he ">« Court in rdatim, 

in th^Kslrie^andon an"°IT °" ' hp .^fendants, if they be found 

or credits of the defendants mavTeTn" l° ?, i l ’ 0,<ses ' s,on m X v property 
on or before the twentieth VI ' be . at ache ^‘° “PPear m said Court 
days after se,w!i f , day : oxclusive of Sundays and legal holi- 

Sy ’.ho p/opeVw or Sits'f’T ^ if *" y there 

and execution thereof had; said not^fto bT’1"°d on ZSS 
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ants by delivering to them a copy of this writ; and return this writ 
so indorsed as to show how and when you have executed it. 

'VitiiftB the Honorable Judges of said Court this 15 day of Jan. 
A. D. 191o. 

F. (1. AUK AM, 

Clerk, 

By BLANCHE NEFF, 

Assistant Clerk. 

******* 

7 Let issue. 

E. B. KIMBALL, 

J u<lge. 

******* 

Appraisement. 

We, the undersigned, citizens of the District of Columbia, being 
I • - sworn by the U. S. Marshal to appraise the fol¬ 

lowing goods and chattels, attached the 15 day of January, 1915, by 
virtue of the within writ of attachment, do appraise the same to be 
of the value of $75.00, to wit: One Auto Truck. 

(iiven under our hands and seals this 15 day of January 1915 

DANIEL B. BENSINGER. [seal. I 
JAMES BENSINGER. [seal.] 


(Endorsed.) 


Feb. 3, 1915. 


Judgment of condemnation of the goods seized under within writ 
to the use of the judgment herein with $— costs. 

EDW. B. KIMBALL. 


Marshals Return. 


Attached as per schedule tiled herewith one Auto Truck. 


Jan. 15, 1915. 


MAURICE SPLAIN, 

U. S. Marshal, 
By CALLAHAN, 


Deputy. 


8 Undertaking on Appeal. 

******* 

The defendants desiring to appeal from the judgment rendered 
against them in the above-entitled cause, on the Third day of Feb¬ 
ruary, 1915, to the Supreme Court of the District of Columbia and 
Illinois Surety Company, their surety hereby appearing and submit¬ 
ting to the jurisdiction of the said Supreme Court, undertake, jointly 
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and severally, lo satisfy and pay whatever final judgment may lie re¬ 
covered in the said Court, against said S. E. Cross and Carrie E. 
King, which judgment they agree may l>c entered against them 
jointly, or either of them separately in this ease. 

tiiven under our hands this 10th day of Februarv 1915 

CARRIE E. KING. 

SAMUEL E. CROSS. 

ILLINOIS SURETY COMPANY. I seal I 
B. E. GERMANN, 1 

Approved Feb’y 10. 1915. * W ' J m Fart ' 

EDW. B. KIMBALL. 

Judge. 

I hereby waive notice of the approval of this bond. 

A. L. NEWMYER, 


Feb. 10/15. 


Att'y for PVt’f . 


Certificate of Municipal Court on Appeal. 


Proceedings. 

Plaintiff s attorney—A. L. Newmver. 

Defendants attorneys—Toomev and Toomev. 

Jim. 15th. Declaration—affidavits (2) and bond filed." 

Summons ^and copies (2) issued returnable Jan. 22_ 

Attachment, writ of, issued. 

Attachment, writ of, returned “attached as per sched¬ 
uled 

Summons returned “summoned as within directed.” 
-2nd. Continued by plaintiff to Jan. 26 —1:15 P. M 

26th. Continued by plaintiff to Jan. 28—1 .15 p. M 

28th. .Continued by plaintiff to Feb. 2— 1 :30 P. M. 

bob. 2nd. Continued by plaintiff to Feb. 3— 1 :30 P. M. 

Subpoenas and copies (5) issued by plaintiff. 

Subpoenas returned “served, etc.” * 

3rd. Trial—witnesses sworn. 

Judgment for plaintiff for .$34.00 with interest from 
Dec. 28, 1914, and costs. 

Judgment of condemnation of the goods seized to the 
use of the judgment herein and costs. 

1915. 


9 

* 

Date. 


Feb. 


10th. Appeal, undertaking on, with Illinois Surety Co surety 
approved and filed. * ‘ ’ ‘ ’ 

19th. Appeal, record on and papers tiled with Clerk of Supreme 
Court, I . C., and notice sent to defendants’ attorneys. 


• •# 
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This is to certify, that the foregoing is a true copy of the 
10 Docket Entries and of all the proceedings had before the said 
Court in the above cause, and that the annexed documents 
are all the original papers tiled in said cause. 

Witness the Honorable Judges of said Court this 19th day of Feb¬ 
ruary, A. D. 1915. 

F. G. AUKAM, 

Clerk, 

By BLANCHE NEFF, 

Assistant Clerk. 

Costs paid by Plaintiff, $11.90. 

Costs paid by Defendants, $1.00. 


Substitute Undertaking on Appeal. 


Filed February 1, 1917. 

******* 


The above named defendants desiring to appeal and having ap¬ 
pealed from the judgment rendered against them in the above-en¬ 
titled cause, on the third day of February, 1915, to the Supreme 
Court of the District of Columbia, Samuel E. Cross and Carrie E. 
King and Fred Collins their surety hereby appearing and submit¬ 
ting to the jurisdiction of the said Supreme Court, undertake, jointly 
and severally, to satisfy and pay whatever final judgment may be 
recovered in the said Court, against said Samuel E. Cross and Carrie 
E. King, which judgment they agree may be entered against them 
jointly, or either of them separately in this case. 

Given under our hands this first day of February, 
11 1917. 

SAMUEL E. CROSS. 

(Mrs.) CARRIE E. KING. 

FRED COLLINS, 

Surety. 


Approved. 

WALTER I. McCOY, 

Justice. 


February 5, 1917. 


Justified in open court. 


Affidavit of Defendant Samuel E. Cross. 

Filed March 8, 1918. 

******* 

I, Samuel E. Cross, on oath depose and say: That I am one of the 
defendants named in the above entitled cause; that I am informed 
b v my counsel that no affidavit of defense was transmitted from the 
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J°^ rt "’" ll J l,e P a P ers in this appeal; that the case was 

nlafnt ff ,i ! up< i n 1 ,le testimony of witnesses for both 

P “*'? “"defendants, and no objection was made because of ab- 
senee of an affidavit of defense, at said trial; tjiut I have a good and 

f,n S rt of/ enSe .'° f ', he Plai f 1 "ff’ s suit; that upon credible information 
, n ‘ ‘f et careful investigation made, I aver and plead that at the 
atejhis suit was hied in the Municipal Court, to wit: January 15 
1915, and judgment rendered therein, to wit: February 3 1915’ 
and prior thereto, the plaintiff company was not, and never had’ 
been a body corporate and had no legal entity or corporate capacity 
io hy which to sue and be sued, or to transact business with this 
defendant in manner and form as alleged in its declaration 
and particulars of demand, and in the affidavit of its alleged 
president. Max ( ayton, in the suit and attachment proceedings fraud¬ 
ulently and wrongfully brought herein; and I further depose and 
say, that 1 never, m any way or manner whatsoever, had any busi¬ 
ness dealings as alleged with said plaintiff company, whether incor¬ 
porated or unincorporated, nor with its alleged president, Max Cay- 
ton, or with any other agent or representative of said plaintiff com¬ 
pany; and I never hired or used, directly or indirectly, any wagon 
horse or harness of said plaintiff company, or of its alleged president’ 
Max < ayton, as in the plaintiff’s declaration and particulars of de¬ 
mand attachment proceedings and affidavits herein falsely set up 
and alleged; and I further depose and say, that I had no partnership 
or other financial interest whatsoever, directly or indirectlv in the 
business owned and operated by the co-defend'ant herein. Mrs. Carrie 
h. King, m which she used the horse, wagon and harness, which was 
hired to her individually, by the aforesaid Max Cayton in to wit: 

ecembci, 1914, as I am informed; and I further depose and say 
that the co-defendant, Mrs. Carrie E. King, had no right, interest or 
ownership, whatsoever, at any time, in my Overland Motor Delivery 

• T "ffi". ngfU “. nd f Tw Ule U Uy «f‘ached in this case upon the 
false affidavits of the said Max Cayton and of his son Harry Cayton- 

that the said Motor Car was and is my own private property, entire.’ 
and had been pubholy offered for sale for some time prior io and at 
the time of the alleged hiring of said horse, wagon and harness bv 
the said ' ax C’ayton to the co-defendant herein. Mrs. Carrie 
J.> IV King upon her individual account for use in her aforesaid 

se P ara,e l^ness; that I had expended about the 
.i i , . ln re P air ? and improvements upon said Motor Car 

shortly before its wrongful attachment in this suit, and I had refused 
iui offer of $2o0 for the stud car, which I valued at $500 and vet it 
was grossly undervalued and appraised at only $75.00 in this aitach- 
ment proceeding, and the said Max Cayton, alleged president of the 
alleged plaintiff company was accepted as surety upon its bond in 
the attachment herein; that notwithstanding I, and mv oo-defend 
tint gave good and sufficient surety in the undertaking in this ap- 
jieal, m February 191o, my said Motor Delivery Car was not re¬ 
leased to me and has been detained and held since, to wit: the 15th 
day of January, 1915, and is now held, notwithstanding my repeated 
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requests for its release to me, at a storage expense of more than $125. 

I further depose and say that I am not, and never was, indebted 
to the alleged plaintiff company, or to the said Max Cayton, its al¬ 
leged president, in manner and form as alleged in the plaintiff’s 
declaration, or in anywise whatsoever; that I never have assigned, 
conveyed, disposed of or secreted any of my property with intent to 
hinder, delay or defraud mv creditors, and t never have fraudulently 
contracted any debt with the plaintiff or with any person whom¬ 
soever, and that said claim and charge against me is absolutely ficti¬ 
tious and false. 

That the foregoing statement and affidavit is true as I verily be¬ 
lieve. 

SAMUEL E. CROSS. 

Subscribed and sworn to before me this 24 day of Sent 
14 1917. 

[seal.1 GEO. E. TERRY. 

Xotary Public, D. C. 

(Endorsed.) 

March 7", 1918. 

Let this he filed. 

WALTER I. McCOY, 

Justice. 


Affidavit of Defendant Carrie E. King. 
Filed March 8, 1918. 


* 


1, Mrs. Carrie E. Cross, formerly Mrs. Carrie E. King, on oath de¬ 
pose and say: That I am the identical person named as Mrs. Carrie 
E. King, and one of the defendants, in the above entitled cause; that 
I have a good and just defense to the plaintiff’s suit; that 1 am not 
indebted to the alleged plaintiff in manner and form as alleged in 
its declaration; that the said alleged plaintiff company, at the com¬ 
mencement of this suit was, and still is indebted to me in the sum of, 
to wit: one hundred ($100) dollars for money loss and damages 
caused this defendant, by the plaintiff, through and by reason of the 
negligent and wrongful failure of the plaintiff to perform its con¬ 
tract with and duty toward this defendant, said contract being the 
subject matter of the plaintiff’s suit; that the particulars of said 
plaintiff’s indebtedness to me are as follows: that at the time 
15 the alleged cause of action in this suit accrued I was a widow, 
and I was then carrying on a local express business in my 
sole and individual capacity, for the support of myself and child; 
that in the course of my said business one, Max Cayton, holding 
himself out to be the president and authorized agent of the plaintiff 
company, offered to hire to this defendant, in my sole and separate 

. 2—3206a 
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< apacitv, for use in my said individual business, a horse, wagon and 
harness at the rate of Two ($2) per day of ten (10) hours, to wit: 
Ironi <S o Hock A. M. to 0 o clock I\ M., this defendant to furnish a 
driver: and this defendant, relying upon the good faith of said plain- 
htt on to-wit: the 8th day of December, 1014, accepted said otter and 
contracted to hire a horse, wagon and harness from it upon the afore¬ 
said terms and conditions: but the said plaintiff in violation of its 
said agreement, during the continuance of said contract and hiring 
only furnished the said horse, wagon and harness to this defendant 
as follows, to-wit: for three (8) whole days of 10 hours each; and 
omitted to furnish the same for one ( 1 ) entire day, and for the re¬ 
mainder of the term of said hiring only furnished the same for two- 
thirds (2 •>) of the time stipulated in said agreement and contract of 
hire; and this defendant terminated said hiring on to-wit: the 28th 
day of December, 1014: and this defendant during said period em¬ 
ployed a driver at One ($1 ) Dollar per day and had to pay him dur¬ 
ing fhe time of his enforced idleness awaiting the turning over and 
deli\ei\ of said team by the plaintiff, and I also employed a helper 
f°i ^md dri\or in my said express business: and by reason of the 
aforesaid fault and failure of the plaintiff to perform its said 
D> contract with me I suffered the loss of much business and of 
earnings mid profits therefrom, and was thereby put to a 
money loss and damage of. to-wit: One Hundred ($100) Dollars 
through the said negligence ami fault of the plaintiff, for which sum 
I claim recoupment from the plaintiff. I further depose and say. 
that 1 had no partner in my said business, that the co-defendant 
herein, Samuel h. (Voss, was not interested, directlv or indirectly, 
in my said business, as a partner or otherwise, and no other person 
had any interest therein whatsoever, and I make this claim of re¬ 
coupment in my individual right with reference to mv said sole and 
separate business ami estate. 

I further depose ami say, that at no time, either at date of the com¬ 
mencement of this suit, or prior thereto, or since, have I ever had 
any ownership, right, title, or interest whatsoever in the motor deliv¬ 
ery ear attached in this suit; that the said motor delivery car was and 
is the property of the co-defendant named herein, Samuel E. Cross, 
and I had no ownership therein, and I never used it in mv said ex¬ 
press business, which I would have done had I have had any right or 
title in said Motor Delivery Car: and I further depose and say, that 

I never have assigned, conveyed, disposed of or secreted any of mv 
property with intent to hinder, delay or defraud my creditors, anil 
that did not fraudulently contract the debt respecting which this 
action is brought as falsely stated in the affidavits of Max Cayton 
and Harry ('ayton in this cause filed. 

I further aver and plead that at the date this suit was filed in the 
Municipal Court, the plaintiff company was not and never 

I I ,m<1 l>een a l>°dy corporate and was without legal entity or 
corporate capacity to sue or be sued. 

1 further state that I am informed by my counsel that no affidavit 
•of defense and claim of recoupment executed by me, appears in the 
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file of this case transmitted from the Municipal Court, where the 
case was tried upon testimony of both parties, without objection. 

CARRIE E. CROSS, 
Formerly Mrs. Carrie E. King. 

Subscribed and sworn to before me this 24" day of September, 
1917. 

[seal.] GEO. E. TERRY, 

Notary Public, D. C. 


(Endorsed.) 


March 7, 1918. 


Let this be filed. 


WALTER I. McCOY, 

Justice. 


Memorandum. 

March 8, 1918.—Verdict for plaintiff for $3.00. Further, that 
a partnership existed between defendants and that title to the auto¬ 
mobile attached is vested in Samuel E. Cross. 
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Supreme Court of the District of Columbia. 

Saturday, April 13th, 1918. 


Session resumed pursuant to adjournment, Hon. William Hitz, 
Justice, presiding. 


Before Judge McCoy. 

Come now the parties hereto by their respective attorneys of rec¬ 
ord; whereupon, the motion for a new trial filed herein being con¬ 
sidered that the plaintiff' herein recover of the defendants and the 
overruled and judgment on verdict is ordered. W herefore, it is con¬ 
sidered that the plaintiff herein recover of the defendants and the 
Illinois Surety Company and Fred Collins, their sureties the sum of 
Thirty Dollars ($30.00) with interest from December 28", 1914, 
and costs of suit. 

From the foregoing judgment, the defendants by their said attor¬ 
ney, in open court, note* an appeal to the Court of Appeals; where¬ 
upon, the penalty of a bond to operate as a supersedeas, is hereby 
fixed in the sum of Six Hundred Dollars. 

Friday, April 26th, 1918. 

Session resumed pursuant to adjournment, Hon. A\ illiam Hitz, 
Justice presiding. 
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Before Judge McCoy. 

Comes now the plaintiff by its attorney and pravs judgment of 
condemnation against the property of the defendant S. E. 
( - ro f’ attached by the I nited States Marshal on the 15" dav 
of January, 1915. \\ herefore, nothing being shown to the 

contrary said property attached as aforesaid, or so much ns is neces¬ 
sary, is hereby condemned toward the satisfaction of plaintiff’s re- 
eovery herein. 


Memorandum. 

May <, 1918.—Appeal bond approved and filed. 

Motion to Quash Attachment, etc. 
Filed May 8. 1918. 


' T 

t ome now the defendants, by their attorney, and. on the writ of 
.miK-liment in the above entitled cause, the traversing affidavits of 
the defendants heretofore hied at the trial of said cause, denving the 
'cnty of the plaintiff s affidavits upon which said attachment was 
granted and made, and further the supplemental affidavits hereto 
annexed, and filed herewith, and the grounds thereof move the court 
hat the said attachment be dissolved and quashed ah initio, and that 
the order of condemnation of the properly seized thereunder bo 
\acated. and the said property released and relieved from the force 
ciiHi effect of said attachment. 

RICHARD P. EVANS. 

Attorney for Defendants. 


20 


A otice to Plain tiffs' A ttorncy. 


Alvm L Newmcycr, Esc,.. Attorney for Plaintiff, Columbian Build¬ 
ing, Washington, I). (’.: 

Please take notice, that I have calendared the foregoing motion 
to quash the attachment herein for hearing before Mr. Justice Me- 
< oy at the next ensuing motion dav in his court. 


May 8. 1918. 


RICHARD P. EVANS, 
Attorney for Defendants. 


I hereby certify that I served a copy of the foregoing motion and 
notice upon Alvin I Newmeyer. Esq., attorney for plaintiff, by 
hegistered Mail, this 8th day of Mav, A. I). 1918. 

‘ UICHARI) i*. EVANS, 
Attorney for Defendants. 
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Supplemental Affidavit of Defendants. 

* ' * * * * * 


^ e, Samuel E. Cross and Carrie E. Cross, formerly Carrie E. 
King, the defendants in the above entitled cause, on oath state: that 
we have heretofore made and filed our separate affidavits at the trial 
of the above cause for debt, on the 7th day of March, 1918, denying 
and traversing the plaintiffs’ affidavits, and the grounds thereof, 
upon which the attachment herein of a Motor Truck belong- 
-1 ing to the defendant, Samuel E. Cross, was made and levied, 
and we hereby refer to as a part hereof, and make a part 
hereof, the said affidavits and the averments therein contained; that 
at said trial for debt the justice presiding, at the instance and objec¬ 
tion of plaintiffs’ counsel, denied and refused the defendants their 
offer, right and opportunity to present oral testimony, and proof, to 
the jury upon the issue raised by said traversing affidavits as to 
whether the facts set forth in the plaintiffs’ affidavits, as grounds for 
issuing the attachment, were true, and the court failed and refused 
to consider and determine whether the facts set forth in the plain¬ 
tiffs affidavits, as grounds for issuing the attachment were true, and 
whether there were just grounds for issuing said attachment, either 
upon said traversing affidavits or upon oral testimony and proof, 
then and there at said trial offered to he adduced in the defendants’ 
behalf. 


And further the affiants state that for a long time prior to the 
attachment of said defendant, Samuel E. Cross’, Motor Truck, and 
at the time of the contracting bv the defendant, Carrie E. King, of 
the account with the plaintiff, the said Motor Truck has been and 
was publicly advertised and offered for sale, by the defendant, Samuel 
E. Cross, and further, as shown by evidence adduced by the plaintiff 
during said trial, the said Samuel E. Cross was publicly advertising 
for the purchase of a horse and wagon, to substitute in hislmsiness 


in lieu of said Motor Truck, 


which fact was therefore known to the 


plaintiffs’ affiants at the time they made and executed their said affi¬ 


davits upon which said attachment was issued and levied. And 


neither of these affiants, defendants herein, at any time as¬ 
signed, conveyed, disposed of or secreted, nor were either of 


these affiants, defendants herein, about to assign, convey, 
dispose of or secrete their, or either of their property, with intent to 
hinder, delay, or defraud their or either of their creditors, and affi¬ 
ants state that neither of said affiants, the defendants, Samuel E. 
Cross or Carrie E. King, fraudulently contracted the debt respecting 
which this suit was brought, as falsely and fraudulently alleged in 
the said plaintiffs’ affidavits as grounds for securing said attachment. 


And affiants further depose and say, that within a short time, to 
wit: less than one calendar month after the attachment of the said 


Motor Truck of the defendant, Samuel E. Cross, on January 15, 
1915, the said defendants gave a good and sufficient undertaking 
upon appeal with surety, accepted by the said plaintiff, to satisfy and 
pay whatever final judgment might be recovered by the plaintiff in 
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the appellate court; and thereupon the defendants requested the re¬ 
lease and return of said Motor Truck which was refused by the plain¬ 
tiff, and thereafter the defendants offered good and sufficient real 
estate security for the release of said Motor Truck and payment of 
any such final judgment, which was refused by the plaintiff, as these 
defendants were advised, informed and believe: and these facts the 
defendants offered to adduce in evidence at said trial by oral testi¬ 
mony of witnesses then and there present, but which offer was de¬ 
nied and refused bv the court at the instance and objection of the 
counsel for plaintiff. 


23 


And affiants further state that the said plaintiff has had 
since, to-wit: the 10th day of February, 1915, double security 
for the claim of plaintiff, amounting in the first instance to 
only the sum of Thirty-four ($54) Dollars: namely, the said under¬ 
taking upon appeal, and the attachment of the said Motor Truck; 
that because of the refusal of the plaintiff to release the said Motor 
Truck from said attachment, the costs of said attachment have 
amounted to a large sum of money, to wit: $200, which costs said 
plaintiff is seeking to impose upon these defendants. 

The defendants further depose and say that the said attachment 
was secured by the plaintiff through misrepresentation and fraud; 
and has been, as they are informed and believe, unjustly main¬ 
tained, they ask that they shall be relieved of the costs thereof and 
that said attachment may be dissolved and quashed at the cost of the 
plaintiff, and the property of the defendant, Samuel E. Cross, seized 
thereunder, be released and relieved from the force and effect thereof 

SAMUEL E. CROSS, 
CARRIE E. CROSS, 

Defendant*. 


Subscribed and sworn to before me this 8th day of May 1918 bv 
the above named Samuel E. Cross and Carrie E. Cross,’ formerly 
Carrie E. King. 

r sEAL -l S. A. TERRY, 

Xotarji Public, D. ('. 
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Special Fieri Faria*. 


Issued May 8, 1918. 


rhe President of the United States to the Marshal for said District 
Greeting: < 


" liereas, A writ of attachment was issued out of the Supreme 
Court of the District of Columbia, on the 15" day of January 1915 
addressed to the Marshal of said District, commanding him to attach’ 
seize, and take into custody the defendants’ goods chattels and 
credits which shall be found in said District to the value of said 
plaintiff’s demand, together with interest and costs, and the afore- 
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said Marshal returned said writ into said Court on the 15" day of 
January, 1915, indorsed “attached as per schedule tiled.” 

And whereas, In the said Supreme Court of the District of Colum¬ 
bia, on the 13" day of April, A. I). 1918, the plaintiff, by the judg¬ 
ment of said Court, recovered against the defendants the sum of 
Thirty dollars ($80.00) with interest from the 28" dav of Decem¬ 
ber, 1914, until paid, together with $07.80 costs of suit. 

And whereas also, In said Court on the 26" day of April, 1918, the 
said plaintiff had judgment of condemnation on the writ of attach¬ 
ment aforesaid against the goods and chattels attached by the Mar¬ 
shal on the — day of -r-, ]tf !)—, aforesaid, towards satisfying 

unto the said plaintiff as well the aforesaid sum of Thirty dollars 
($80.00) with interest as aforesaid as the sum of Sixty-seven 
25 dollars and eighty cents, adjudged to it for its costs and 
charges lvv it laid out and expended about said suit; therefore, 

You are hereby commanded, That of the lands and tenements’ 
goods and chattels aforesaid, you cause to he made the judgment, in¬ 
terest, costs, and charges aforesaid; and return this writ into the 
Clerk’s Office of said Court, within sixty days, so indorsed as to show 
when and how you have executed the same. 

Witness, The Honorable J. Harry Covington, Chief Justice of said 
Court, the 8" dav of Mav, A. D. 1918. 

[seal.1 ' J. R. YOUNG, 

Clerk 

By ALF. G. BUHRMAN, 

Asst Clerk. 

Order for Dismissal of Appeal on Behalf of Defendants. 

Filed June 27, 1918. 

******* 

The Clerk of said Court will please enter the appeal of defendants 
noted in the above cause as abandoned and dismissed. 

RICHARD P. EVANS, 
Attorney for Defendants. 


Memorandum of Justice McCoy. 

Filed July 17, 1918. 

******* 

This case is before the Court on motion of two defendants 
20 to dissolve and quash the attachment herein and vacate the 
judgment of condemnation. 

This case originated in the Municipal Court. On January 15, 
1915, an attachment before judgment was issued under which a 
motor truck was levied upon as being the property of both defend- 
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the appellate court; and thereupon the defendants requested the re- 
lease and return of said Motor Truck which was refused bv the plain¬ 
tiff, and thereafter the defendants offered good and sufficient real 
estate security for the release of said Motor Truck and payment of 
any such final judgment, which was refused bv the plaintiff, as these 
defendants were advised, informed and believe: and these facts the 
defendants offered to adduce in evidence at said trial bv oral testi¬ 
mony of witnesses then and there present, but which offer was de¬ 
nied and refused by the court at the instance and objection of the 
counsel for plaintiff. 

And affiants further state that the said plaintiff has had 
. to-" it: the 10th day of February, 1015, double security 

lor the claim of plaintiff, amounting in the first instance to 
only the sum of Thirty-four ($34) Dollars: namely, the said under¬ 
taking upon appeal, and the attachment of the said Motor Truck; 
that because of the refusal of the plaintiff to release the said Motor 
Truck front said attachment, the costs of said attachment have 
amounted to a large sum of money, to wit: $200, which costs said 
plaintiff is seeking to impose upon these defendants. 

The defendants further depose and say that the said attachment 
was secured by the plaintiff through misrepresentation and fraud; 
and lias been, as they are informed and believe, unjustly main¬ 
tained, they ask that they shall be relieved of the costs'thereof, and 
that sanl attachment may be dissolved and quashed at the cost of the 
plaintiff, and the property of the defendant. Samuel K. Cross, seized 
thereunder, be released and relieved from the force and effect thereof 

SAMUEL E. CROSS, 
CARRIE E. CROSS, 

Defendant*. 

Subscribed and sworn to 1 s'foie me this 8th day of May 1918 bv 

tl.c above named Samuel E. Cross and Carrie E. Cross,’ formerly 
Carrie b. Kin". 


[seal. 


S. A. TERRY, 

A 'atari/ Public, /). ('. 


Special Fieri Facia*. 
Issued May 8, 1918. 


The President of the United States to the Marshal for said District 
Greeting: < 

Whereas, A writ of attachment was issued out of the Supreme 
Court of the District of Columbia, on the 15" day of January 1915 
addressed to the Marshal of said District, commanding him to attach’ 
seize and take into custody the defendants’ goods, chattels, and 
t-rcdzts which shall be found in said District to the value of said 
plaintiff s demand, together with interest and costs, and the afore- 
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said Marshal returned said writ into said Court on the 15" day of 
January, 1915, indorsed “attached as per .schedule tiled.” 

And whereas, In the said Supreme Court of the District of Colum¬ 
bia, on the 13" day of April, A. 1). 1918, the plaintiff, by the judg¬ 
ment of said Court, recovered against the defendants the sum of 
Thirty dollars ($80.00) with interest from the 28" dav of Decem¬ 
ber, 1914, until paid, together with $07.80 costs of suit.' 

And whereas also, In said Court on the 20" day of April, 1918, the 
said plaintiff had judgment of condemnation on the writ of attach¬ 
ment aforesaid against the goods and chattels attached by the Mar¬ 
shal on the — day of --, IS !)—, aforesaid, towards satisfying 

unto the said plaintiff as well the aforesaid sum of Thirty dollars 
($80.00) with interest as aforesaid as the sum of Sixty-seven 
25 dollars and eighty cents, adjudged to it for its costs and 
charges l>v it laid out and expended about said suit; therefore, 
You are hereby commanded, That of the lands and tenements, 
goods and chattels aforesaid, you cause to be made the judgment, in¬ 
terest, costs, and charges aforesaid; and return this writ into the 
Clerk’s Office of said Court, within sixty days, so indorsed as to show 
when and how you have executed the same. 

Witness, The Honorable J. Harry Covington, Chief Justice of said 
Court, the 8" dav of Mav, A. D. 1918. 

r seal. | ' J. R. YOUNG, 

Clerk 

ByALF. G. BUHRMAN, 

Ass7 Clerk. 


Order for Dismissal of Appeal on Behalf of Defendants. 

Filed June 27, 1918. 

******* 

The Clerk of said Court will please enter the appeal of defendants 
noted in the above cause as abandoned and dismissed. 

RICHARD P. EVANS, 
Attorney for Defendants. 


Memorandum of Justice Mcf'oy. 

Filed July 17, 1918. 

******* 

This case is before the Court on motion of two defendants 
20 to dissolve and quash the attachment herein and vacate the 
judgment of condemnation. 

This case originated in the Municipal Court. On January 15, 
1915, an attachment before judgment was issued under which a 
motor truck was levied upon as being the property of both defend- 
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mils. Summons was issued on the same dav against both defend- 
ant-s. in an action of debt for $34.00. Trial was had on February 3 
l.Mo, and jiKlgiiient was rendered against the defendant in the 

ainoiint ot Jf.i4.00 and as well judgment of condemnation against 
tlie property levied upon. 

. Thereupon defendants appeal to this Court. There was no affi¬ 
davit of defense filed in the principal action nor traversing affidavits 
under Section 4ol of the Code, the case apparentlv being heard and 
disposed of upon oral testimony of witnesses. 

The case oil appeal came on for trial in this Court on March 7 
l.UH. on which date, before the jury was sworn, the defendants filed 
in open court their separate affidavits of defense, in which, among 
other things, they denied the facts set out in the plaintiff’s attach¬ 
ment affidavits. At the time the affidavits of defense were tiled, no 
motion to quash the attachment was tiled, and the purpose for which 
the affida\its were tiled was not to secure the vacation of the attach¬ 
ment hut to show on the record that the plaintiff's affidavit of merit 
was denied by the defendants, under the Seventy-third law rule. 

It should .perhaps, he noted that, during the trial the defendants 
offered to adduce oral testimony laffore the jury tending to show the 
invalidity of the attachment, and the falsity of the plaintiff's 
2, affidavit upon which the same was made, but, upon 'objection 
of the plaintiff, the offer was denied by the Court. 

Verdict lor the plaintiff beind rendered on March 8 1018 judg¬ 
ment for plaintiff was entered April 13, 1918, when the motion for 
a new trial was overruled. Appeal bond was filed, hut the appeal 
was never perfected, and it appears that the judgment of April 13 
l.Uo, is now final judgment in tlie case. On June 27, 1918, the 
appeal noted in the cause was entered as abandoned and dismissed 
by the attorney for the defendants. Judgment of condemnation 
was duly entered against the attached motor truck on April 26 1918 
and on May 8 1918, a special writ of fieri facias was placed in the 
hands of the Marshal to execute against the attached propertv and 
apply on the judgment. c 9 

Thereafter, and on May 8, 1918, (he defendants filed the motion 
to quash the attachment issued by the Municipal Court, and to 
vacate the judgment of condemnation thereon, together with what 
is termed a “joint supplemental affidavit of the defendants ” 

Therefore it appear that no motion to quash the attachment was 
filed in the Municipal Court, nor was any motion to quash the at¬ 
tachment filed in this Court until after trial, verdict, motion for new 

trial overruled, judgment, and judgment of condemnation and exe- 
cution thereon. 

Under these circumstances, are the defendants precluded by their 
own laehes and delay from securing the vacation of the attachment, 
i e following is quoted from a note appearing in 123 A. 8. R., p. 

“The question upon which there is any conflict of opinion is not 
how soon a defendant may move for dissolution of an attach- 
28 nient issued against him, but how far his laches in moving 
will amount to a waiver of his right. There are cases which 
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hold that the motion must be made at the earliest opportunity or 
good cause shown for not so doing. Otherwise the right to move is 
waived: Beecher v. James, 2 Scam. (in.) 462; Brewster v. James, 
2 Scam. (Ill.) 464; Lawrence v. Jones, 15 Abb. Pr. (N. Y.) 110; 
Thatheimer v. Hayes, 42 Hun. (N. Y.) 93, 14 Civ. Proc. Rep. 232. 
Many other cases hold that the motion can be made at any time be¬ 
fore final judgment (citing cases). While in New York it is held 
that a motion to vacate an attachment can be made at any time 
before the attached property has been applied to the payment of the 
judgment: Andrews v. Schofield, 50 N. Y. Supp. 132, z7 App. Div. 
90. In Trent v. Edmonds, 32 Ind. App. 432, 70 N. E. 169, a mo¬ 
tion to discharge an attachment made after judgment was rendered 
was held too late. And to the same effect is Smith v. Parkersburg 
Co-operative Assn., 48 W. Va. 232, 37 8. E. 645. In Jarvis v. Bar¬ 
rett, 14 Wis. 591, it was held that the motion must be made before 
trial of the action. And in First Nat. Bank v. Randall, 38 Minn. 
382, 37 N. W. 799, that a defendant can move to vacate an attach¬ 
ment at any time before his answer is disposed of, even though it 
may be insufficient.” 

In Andrews v. Scofield, supra, cited by the defendant, there was 
a statute expressly giving to the defendant the right to move to va¬ 
cate an attachment at any time before the attached property is ap¬ 
plied to the payment of the judgment, and it was held that the mere 
lapse of time, within those limits, before moving, is no objection to 
granting the motion. 

In 6 C. J. 440-442, the following appears: 

“In some jurisdictions a defendant wishing to move to quash or 
vacate an attachment must do so at the very outset of the proceed¬ 
ings, at the return term of the writ, or as soon thereafter as possible, 
and cannot be allowed to present such a motion after he has pleaded 
to the merits or in bar to the main action, or has filed a plea in abate¬ 
ment of the attachment; but in other jurisdictions a more lenient 
rule prevails, and defendant can make his motion to quash at any 
time before trial or final judgment. 

“While defendant may, in some states move to quash the writ 
even after judgment, provided the proceeds of the attached property 
have not been applied in satisfaction of the judgment, the general 
rule is that no motion to vacate or quash can be made after final 
judgment.” 

29 In the case at bar, the delay of the defendants in moving 

to vacate the attachment consisted of over three years, during 
which time storage and other charges on the attached property are 
said to have reached $200.00. 

It is of interest to note that on December 27, 1916, the plaintiff 
moved the Court to require the defendants to furnish other satis¬ 
factory surety, the defendants having failed to comply with 
the general order passed by this Court requiring all bonds and 
undertakings with the Illinois Surety Company as surety to be re¬ 
placed. On January 12, 1917, the defendant Cross filed an affidavit, 
setting up that the attached motor truck has never been released to 

3—3206a 
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him and is still held as security for the payment of any judgment 
and costs that may be secured against the defendants; and that the 
possession of said motor truck “by the agents of the plaintiff’ con¬ 
stitutes ample security in the premises; and that he is advised and 
believed that he should not be required, and put to additional cost 

1 ?® ces ® al 7’ .!?, ^ urn ’ 9 h an additional bond in the case as suggested bv 
the plaintiff s motion. J 

It is to be noted, also, that the motion to vacate the attachment is 
not based upon some non-compliance with some sfatutorv require¬ 
ment, so that the attachment itself is void. If it were, the motion 
lo quash for want of jurisdiction might be made at anv time, as anv 
attack for want of jurisdiction. See Everson v. Selbv, 32 Md 340 
But the objection here is that the facts upon which the attachment 
issued are untrue. Tilts being but a matter of proof, objection 
should nave been seasonably made. 

. It appearing that the motion to quash was not seasonably 

oU made, it follows that the motion must be overruled * and it is 
so ordered. 

By the Court: 

WALTER r. McCOY, 

Chief Just ice. 


Supreme Court of the District of Columbia. 

Wednesday, July 17, 1918. 

Session resumed pursuant to adjournment, Mr. Justice Siddons 
presiding. 


By McCoy, C. J. 

Upon hearing the motion of defendants filed herein, to quash the 
W nt of Attachment and to vacate the order of condemnation it is 
considered that said Motion be, and the same is hereby overruled 


Order for Appeal and Citation. 
Filed July 29. 1918. 


The Clerk of said Court will please note the appeal of said defend¬ 
ants to the ( ourt of Appeals of the District of Columbia, from the 
tmnl order and judgment entered herein under date of July 17 
1!»1X; and issue citation against the plaintiff company. ' ’ 

RICHARD P. EVANS, 
Attorney for Defendants. 



UNION STORAGE AND TRANSFER CO., AC. 


19 


31 In the Supreme Court of the District of Columbia. 

At Law. No. 57753. 

Union Storage and Transfer Company, a Corporation, 

vs. 

Samuel E. Cross, Carrie E. King. 

The President of the United States to Union Storage and Transfer 

Company, a Corporation, Greeting: 

You are hereby cited and admonished to be and appear at a Court 
of Appeals of the District of Columbia, upon the docketing the cause 
therein, under and as directed by the Rules of said ( ourt, pursuant 
to an Appeal tiled in the Supreme ('ourt of the District of Columbia, 
on the *29" day of July, 1918, wherein Samuel E. Cross and Carrie 
E. King are Appellants, and you are Appellee, to show cause, if any 
there be, why the Judgment rendered against the said Appellants 
should not be corrected, and why speedy justice should not be done 
to the parties in that behalf. 

Witness the Honorable Walter L McCoy, Chief Justice of the Su¬ 
preme Court of the District of Columbia, this *29" day of July in the 
year of our Lord one thousand nine hundred and eighteen. 

Seal Supreme Court of tlie District of Columbia. | 

J. R. YOUNG, 

Cleric, 

ALE. G. BUHRMAN, 

Asst Clk. 


Service of the above Citation accepted this — day of 


19 —. 


Attorney for Appellee. 

, Endorsed: | No. 57753. Law. Union Storage & Transfer Co. 
vs. Cross et al. Citation. Issued July 29, 1918. Served copy of 
the within Citation on Union Storage & Transfer Co. by serving Max 
(Jayton, Mgr., personally, July 30, 1918. Maurice Splain, Marshal. 
R. P. Evans, Attorney for Appellant. 
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Memorandum. 

August 7, 1018.—Appeal bond approved and filed. 

Assignment of Errors. 

Filed August 20, 1918. 

******* 

Now come the defendants, Samuel E. Cross and Carrie E King 

and «*«*n review on appeal errors committed bv the 
trial court, as follows: 

da!it7,'f e ‘ Ta r re . d an<1 •«»«<>"*« *!•«» the separate afti- 

daxits o f said defendants hied at the trial of said cause, on March 

’ ,nerc, y aftrfavits of defense under the T.frd Rule and 

were no “tracers,ng affidavits” under Section 451 of the (’ode 
lb I he Court erred in denying the offer of the defendants, made 
during said trial based up,,,, said affidavits of defendants, to adduce 
oral testimony liefore the jury tending to show the invalidity of the 
attachment and the fals.ty of the plaintiffs’ affidavits upon which the 

J'l’.T'T (o ' ,rl < ’ ,Te<1 denying the offer of defendants, made at 
saul trial based upon sa.rl affidavits, to adduce oral testimonv before 

the jury, tending to show the defendants’ offer of real estate security 
for release of said attachment, and plaintiffs’ refusal to release the 

) IG • 

l\ . I lie t'ourl erred in not submitting the issue of the validity 
of said attachment, raised at said trial by sai.l affidavits, to said jury 
lor determination bv their verdict. 

\ . The Court erred in overruling the Motion to Quash said 

., Altachment and to Vacate the Judgment of Condemnation, 

l ereunder hied May 8, HU8, in supplement to the sai.l affidavits 
and proceedings. 

i VI ™e Court err, ‘ d ■» adjudging and holding that the said sup¬ 
plemental Motion to quash said attachment was not seasonably 
made, anti, in, thereupon, overruling the same. 

SAMUEL I). TRUITT 
RICHARD P. EVANS,’. 
Attorneys for Defendants. 


Designation of Record. 
Filed August 20, 1918. 


The Clerk of said Court will please prepare the transcript of record 

Cm rf 1 ® of a Bill of Exceptions) in the above case for the 

Court of Appeals, and include therein the following: 
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1. Declarations (2) in Attachment before Judgment, with en¬ 
dorsements thereon filed in the Municipal Court, together with the 
accompanying affidavits. 

2. Writ of Attachment before Judgment and Return. 

3. Entire record of proceedings in the Municipal Court, including 
judgment for debt, Judgment of Condemnation, and Certificate of 
Clerk for Appeal. 

4. Defendants’ Undertaking on Appeal. 

5. Substituted Undertaking on Appeal. 

6. Affidavits of defendants (2) and order of court en- 
34 dorsed thereon, filed March 7, 1918. 

7. Verdict of the Jury, March 8, 1918. (Min. 66, p. 

37i.) ; 

8. Judgment on Verdict, Notice of Appeal and order fixing bond, 
April 13, 1918. (Min. 66, p. 426.) 

9. Judgment of Condemnation, April 26, 1918. (Min. 66, p. 
444.) 

10. Motion to Quash Attachment, etc., and joint affidavit there¬ 
with, filed May 8, 1918. 

11. Special fieri-facias issued May 8, 1918. 

12. Direction to Clerk to dismiss appeal from above judgment of 
April 13, 1918; filed June 27, 1918. 

13. Final order of July 17, 1918, overruling motion to quash at¬ 
tachment, etc. (Min. 65, p. 406), together with the Memorandum 
of opinion of the Court, therewith. 

14. Defendants’ order for appeal from said final order of July 17, 
1918, overruling Motion to Quash Attachment. 

15. Citation to Plaintiff and Return. 

16. Memorandum of Appeal l>ond, and approval. 

17. Assignment of Errors and this Designation. 

RICHARD P. EVANS, 
SAMUEL D. TRUITT, 
Attorneys for Defendants. 


Copy of the foregoing designation of record received this 19th day 
of August, 1918. 


ALVIN L. NEWMYER, 

(Per THOMAS M. BAKER,) 

Attorney for Plaintiff. 


35 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
34, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
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part of this transcript in cause No. 57753 at Law, wherein Union 
Storagcand Transfer Company, a corporation, is Plaintiff, and Sam- 
lel E. ( ross and Came E. King are Defendants, as the same remains 
upon the hies and of record m said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said (ourt, at the City of Washington, in said District, this 
lltli day of September, 1018. 

I Seal Supreme (’ourt of the District of Columbia. | 

JOHN R. YOUNG, Clerk. 

Endowed on cover: District of Columbia Supreme Court. No. 

. 20(> Samuel E. Cross et al appellants, vs. Union Storage and 
l ransfer < o &c Court of Appeals District of Columbia. Filed 
Sep. 21, 1918. Henry \\ . Hodges, clerk. 
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DEC 21 iMig 


OF THE DISTRICT OF COLUMBIA 


October Term, 1918 


SAMUEL E. CROSS AND CARRIE 

APPELLANTS, 


E. KING 


UNION STORAGE AND TRANSFER COMPANY 

A CORPORATION 


RICHARD P. EVANS, , 
SAMUEL D. TRUITT, 

, Attorneys for Appellants 
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OF THE DISTRICT OF COLUMBIA 
October Term, 1918. 

No. 3206. 


SAMUEL E. CROSS AND CARRIE E. KING, 

APPELLANTS, 

VS . 

UNION STORAGE AND TRANSFER COMPANY 
A CORPORATION, APPELLEE. 


BRIEF FOR APPELLANTS. 


Statement of the Cate. 

_ 4 

This case is of interest and importance as involving the 
interpretation and construction of Sections 80 and 451 
of the Code of Laws for the District of Columbia, and 
the question of a settled rule of practice in appeal cases 
from the Municipal Court. 

The case comes to this court, upon the entire record 
as the equivalent of a Bill of Exceptions, and shows that 
on January 15, 1915, the appellee (also referred to herein 
as plaintiff) filed in the Municipal Coftrt a “Declara¬ 
tion in Attachment Before Judgment” (Rec. p. 1), in 
a suit upon the common counts against the appellants 
(defendants below) for the small sum of $34.00. This 
declaration was supported by the required “affidavits in 
attachment before judgment containing the customary 
averments and in addition thereto the statement “that 
said defendants fraudulently contracted the debt respect - 
ing which this action is brought ” 

An Auto Truck belonging to the defendant Cross was 
attached. 
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After trial, judgment for plaintiff for $34.00 was 
rendered and the Auto Truck Condemned. (R. 4-5). 

From said judgment defendants appealed, and gave 
an undertaking, with surety “to satisfy and pay what¬ 
ever final judgment may be rendered/’ (Rec. 5-6.) 

The “Certificate of Municipal Court on Appeal” (R. 6) 
shows that the case was tried upon testimony, but that 
no traversing affidavits of defense, of said defendants, 
were filed, presumably upon agreement of counsel then 
engaged in the suit. 

Upon giving the said first undertaking upon appeal, 
the defendants requested the release of the said Auto 
Truck, which was refused, and “thereafter offered good 
and sufficient real estate security for the release of said 
Motor Truck which was refused by the said plaintiff.” 
(Defendant’s affidavit R. p. 14). 

A substitute undertaking on appeal was given by de¬ 
fendants with real estate surety, February 5, 1917 (R. 7). 

The case approaching trial, counsel for defendants dis¬ 
covered the absence of traversing affidavits, and on Sep¬ 
tember 24, 1917, the same were made by the defendants 
(R. pp. 7-11). 

[While not clearly apparent in the record, and not 
material, it is deemed of interest to the court to show that 
these affidavits of defense were presented to the Justice 
presiding in vacation term at about their date, who ruled 
that proper practice required “pleas” to be filed to cover 
the defense set out in the affidavits. Such pleas were 
prepared and offered to the trial judge who ruled, upon 
objection of opposing counsel, that the pleas were not*in 
order, but that the affidavits could be filed, and so ordered. 
Accordingly the affidavits were detached from the pleas 
and filed at the trial table.] 

r 

These traversing affidavits of defense were filed in open 
court at the trial on March 7, 1918 (R. p. 11). * 

They specifically deny the plaintiff’s averments in the 
“Affidavits in Attachment Before Judgment” (R. 2-3) 
and aver that said “Overland Motor Delivery Car” was 
wrongfully and fraudulently attached in this case upon 
the false affidavits of the said Max Cayton and of his 
son Harry Cayton” (R. 8) and that “I (Samuel E Gross) 
never have fraudulently contracted any debt with the 
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plaintiff or with any person whomsoever, and that said 
claim and charge against me is absolutely fictitious and 
false. (R. 9). The Affidavit of defendant King con¬ 
tains similar denials. (R. 10.) 

During the trial the defendants offered to adduce oral 
testimony before the jury tending to show the invalidity 
of the attachment and the falsity of the plaintiff’s affida¬ 
vits upon which the same was made, but upon objection of 
the plaintiff the offer was denied by the Court, the Court 
holding that the affidavits were not traversing affidavits, 
under provisions of Section 451 Code, not being accomp¬ 
anied with a Motion to Quash, but were merely affidavits 
of defense under the 73rd Rule. Opinion of Court (Rec 

p. 16). 

The case was thereupon given to the jury upon the 
main case, the question as to the validity of the at¬ 
tachment being excluded; and the verdict and judgment 
was rendered for the plaintiff in the sum of $30.00 and 
costs (amounting to about $100.00 in main case (R. 15) 
and $200.00 in the attachment (R. 17). 

Appellants noted and perfected an appeal from the 
judgment in the main case; pending which they filed 
their Motion to Quash said attachment, predicated upon 
the aforesaid traversing affidavits filed at the trial and 
upon supplemental affidavits of said defendants accom¬ 
panying said motion (R. 12-14). 

Upon the same day and date the plaintiff issued a 
special fi. fa. (R. 14), having previously secured the 
second condemnation of said Motor Truck (R. p. 12). 

The record shows that no return under said fi. fa. has 
been made by the Marshal of the District, and the said 
Motor Truck remains in statu quo. 

i .... * i*t upon said motion to 

quash said attachment, defendants dismissed their appeal 
from judgment in the main case (R. 15.) 

Thereafter the Court denied said motion as not having 
been seasonably made (R. 18) and on July 17, 1918, 
entered its final order and opinion therewith (R. pp! 

From said final order and judgment, overruling de¬ 
fendants’ motion to quash the Writ of Attachment and to 
vacate the order of condemnation this appeal comes to 
this court. 
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Assignments of Error. 

I. The Court erred in ruling and holding that the 
separate affidavits of said defendants, filed at the trial 
of said cause, on March 7, 1918, were merely affidavits of 
defense under the 73rd Rule and were not “traversing 
affidavits” under Section 451 of the Code. 

II. The Court erred in denying the offer of the de¬ 
fendants, made during said trial, based upon said affi¬ 
davits of defendants, to adduce oral testimony before the 
jury tending to show the invalidity of the attachment 
and the falsity of the plaintiff’s affidavits upon which the 
same was made. 

III. The Court erred in denying the offer of the de¬ 
fendants, made at said trial, based upon said affidavits, 
to adduce oral testimony before the jury, tending to show 
defendant’s offer of real estate security for release of 
said attachment, and plaintiff’s refusal to release the 
same. 

IV. The Court erred in not submitting the issue of 
the validity of said attachment, raised at said trial by 
said affidavits, to said jury for determination by their 
verdict. 

V. The Court erred in overruling the Motion to Quash 
said Attachment and to vacate the judgment of Con¬ 
demnation, thereunder, filed May 8, 1918, in supplement to 
the said affidavits and proceedings. 

VI. The Court erred in adjudging and holding that 
the supplemental Motion to Quash said attachment was 
not seasonably made, and in, thereupon, overruling the 
same. 


Argument. 

The assigned errors (R. p. 20) numbered I to IV, in¬ 
clusive, can be considered together under the terms of 
said Sections 80 and 451 of the District Code. Section 
80 provides: 

“On such appeal the Circuit Court shall, in a 
summary way, hear the case de novo, upon the 
proofs and allegation of the parties, and de¬ 
termine the same according to law and the equity 
and right of the matter; but either party may 
demand a trial by jury.” 






The p a pers and copies of the docket entries sent up 
from the Municipal Court (R. 6) show, as a matter of 
the Court rendered its concurrent judgment 
for debt and for condemnation of the property seized 
under said attachment. The Declaration in that suit 
was entitled Declaration in Attachment before Judg- 
ment (R. 1), and there was no other. The defendants 
appealed from the entire judgment rendered upon the 
issues raised by said declaration, and the entire case 
was carried up to the Supreme Court for trial de novo. 

Roberts v. Southerland, 22 App. D. C., 600. 

Okie v. Person, 22 App. D. C., 183. 

Moses & Sons v. Hayes, 36 App. D. C., 196. 

Simpson v. Guiseppe, 35 App. D. C., 98. 

In other words, the Supreme Court is a forum for re¬ 
trial rather than an appellate court in these Municipal 
Court cases. 

Being a trial de novo the appellants had the right to 
have the issue of the validity of said attachment raised 
by their traversing affidavits, heard and determined under 

foriows° V1S10nS ° f SeC * 451 ’' Code ’ D * C ” w hich reads as 

Sec. 451. “Traversing Affidavits. If the de- 
f?ndant m any case shall file affidavits traversing 
the affidavits filed by the plaintiff the court shall 
detei mine whether the facts set forth in the plain¬ 
tiff s affidavit as ground for issuing the attach¬ 
ment are true, and whether there was just ground 
for issuing the attachment: and if, in the opinion 
ot the court, the proofs do not sustain the affidavit 
ot the plaintiff, his agent or attorney, the court 

shall quash the writ of attachment,”, etc. [Italics 
are ours.l 

• • 

It will be seen that there is in this section of the Code 
no requirement for a Motion to Quash to be filed to¬ 
gether with such “Traversing Affidavits”; there is no 
such rule, and if there were it would be in contravention 
ot the clear Code provision, and therefore nugatorv The 

?n n t? U fi?L ' S f ?r. dat r- T1 ? e affidavits of the defend¬ 
ants, filed at the trial were directed to the whole case of 












the plaintiff—(to be tried de novo) debt and attachment: 
they were “affidavits traversing the affidavits filed by the 
plaintiff” as required by the Code, and the Court was 
bound to make the inquiry as to validity of the attach¬ 
ment, under the positive command of the statute. 

This was the appellant’s right if that section of the 
Code means anything. 

It appears to be well settled that where an act is clear 
upon its face, and when, standing alone, it is fairly suscep¬ 
tible of but one construction, that construction must be 
given to it. 

Hamilton vs. Rathbone, 175 U. S. 414. 

The assigned Errors Nos. V and VI, relate to the time 
of filing the Motion to Quash, etc., the Court deciding 
that the same “was not seasonably made” and upon that 
ground overruling said motion. But said Motion to 
Quash the Attachment and Vacate the Judgment of 
Condemnation was predicated upon and related back to 
the “traversing affidavits” filed at the trial, and should 
have been so considered. 

Otherwise, the same was filed in time to recover the 
property seized before the execution of the writ: the 
Motor Truck attached was then, and still is, subject to 
the further order of the court. 

The ancient doctrine that until execution executed 
the Court can avoid the levy, has been incorporated into 
the Code of various states, notably New York, wherein 
it is enlarged so that the court has control of the prop¬ 
erty, or its proceeds , up to the time application thereof 
shall have been made to the judgment. Andrew v. 
Schofield Co., 27 Hun 90. 

While we have no statute in the same terms, the lan¬ 
guage in Sec..451 Code, “in any case” would appear to 
mean in any case in which the property could still be 
subjected to an order of court. The court has supreme 
control over its own writs. 

The plaintiff’s affidavits upon which the attachment 
was issued in the Municipal Cuort, are specifically trav¬ 
ersed by the defendant’s affidavits (R. pp. 7-10: 13, 14) 
filed herein, and pronounced false and fraudulent: and 
it is further shown that the said Motor Truck (the only 











7 


property seized) had been publicly advertised for sale 
pnor to and atthe time of the alleged transaction with 
the plaintiff: that the defendant Cross (owner of said' 
Motor Truck) was, at the same time advertising for a 
, r . 8e anc * wagon, and these facts were known to the 
plaintiff and his witness when they made their said affi¬ 
davit in attachment before judgment. (Rec. 13) So 

"°/ r °!l n 5 ,s whatsoever to justify the plaintiff’s 
averment of fraudulent intent and conduct upon part of 
the defendants, or either of them, upon which said attach- 

fraudulently 6 Judgment was secured wrongfully and 

The defendants, therefore were entitled to have said 
vacated 1611 * quashed and the judgment of condemnation 


McKenzie v. Crouse, 35 App. D. C., 291. 

Clark et al v. Meixsell et al, 29 Md. Rep. 221. 

iJi" ea c Ch °, f , the ^ ? ases - the apparent grounds for al¬ 
leging fraudulent intent were debatable but pronounced 

|>l c ! ent - In the Maryland case, cited, the grounds al- 
jeged upon which the attachment was secured, were 
identical with the case at the bar, while the conducTof 
the attachee was of wild-cat description, speculator 

nrphpn^- klter . of ch ^ cks » etc., but the court, in a com- 

reV i^ ? ets forth the re Q uir enients of proof to 
a n the creditor s averments, and the failure of same, 

and the sufficiency of the attachee’s traversing affidavits • 
and decides that the attachment must be quashed. This 
case was considered under the Maryland Act of 1795 still 
in force in this District but reinforced by Sec. 783 R. S. 
U. S., and Sec. 451 Code D. C., hereinbefore cited. 

ap P*\rent upon the record that the plain- 

«afiof aS f had under taking with surety, securing the 
satisfaction and payment of any final judgment but has 

held on to the Motor Truck attached, refusing to release 
same although tendered real estate security. 

It would appear that upon the acceptance of the under- 
takmg upon appeal from the Municipal Court, the plain¬ 
tiff should have released the attachment. 


sjs .v 

holdi^n^ M? Uble se ^ rity and by ite insistence upon* 
olding on to the property attached, while secured by the 
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undertaking (which operates as a supersedeas bond) it 
has occasioned consequential storage costs of some 
$200.00 which under clear vice of this case should not 
l e c hargeable to the appellants. 

In numerous cases it has been held that the lien of the 
attachment is released by the appeal bond, because the 
sole object of the lien is to secure payment of the final 
judgment, and after the appeal that is amply secured 
by the appeal bond or undertaking. 

Otis v. Warren, 16 Mass. 56. 

Bushy v. Raths, 45 Mich. 81. 

St. Joseph, etc. R. Co. v. Casey, 14 Kas. 504. 

Parker v. Dean, 45 Miss. 408. 

Ela v. Welsh, 9 Wis. 395: and others. 

The appellants have had no consideration and deter¬ 
mination of the issue of the validity of said attachment, 
although it was properly before the court under said Sec. 
451 of the Code, at the trial, and subsequently upon said 
motion to quash. 

4 

The premises considered, we respectfully submit that 
the order of court appealed from should be reversed, 
and the Municipal Court attachment quashed and its 
judgment of condemnation vacated. 

RICHARD P. EVANS, 
SAMUEL D. TRUITT, 
Attorneys for Appellants. 
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IN THE 


(Court of AppralH.Stotrirt of (Columbia 

October Term, 1918. 


No. 3206. 


Samuel E. Cross and Carrie E. King, Appellants, 

vs. 

Union Storage and Transfer Company, a Corporation 

Appellee. 


BRIEF FOR APPELLEE. 


Statement of the Case. 

On February 20, 1915, appellee sued appellants in the 
Municipal Court to recover a debt of $34 and attached be¬ 
fore judgment, upon statutory grounds, an automobile truck 
belonging to the appellants, appraised at $75 (Record, 5), 
to insure final collection of the claim. 

After trial on the merits in the Municipal Court, appellee 
recovered judgment, and judgment of condemnation was 
also had against the attached property; appellants (defen¬ 
dants) thereupon appealed to the District Supreme Court; 
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but never filed any motion to vacate the attachment before 
judgment either in the Municipal Court or in the Supreme 
Court of the District until May 8, 1918, after the case had 
been tried in both courts and after a motion for a new trial 
in the District Supreme Court had been overruled, judg¬ 
ment entered on the verdict, a judgment of condemnation 
•entered against the attached property, and'execution issued 
(Rec., 12). Meanwhile, pending the controversy, the auto¬ 
mobile remained in the custody of the Marshal, as the ap- 
pellents did not furnish security for the release of the at¬ 
tached property (Code, sec. 455), or in due time move to 
quash the attachment, and consequently storage charges now 
amounting to almost $300 have accrued. The case furnishes 
a sorry spectacle of useless expense occasioned by the per¬ 
sistent, obstinate and unjustified refusal of appellants to 
recognize a debt of $34, uniformly sustained in two trial 
courts. 

Argument. 

It is important to note that this is not an appeal from the 
final judgment in this case, as that appeal was expressly 
abandoned and dismissed by appellants January 27, 1918 
(Rec., 15). 

The present appeal is merely an appeal from an order 
made by the trial justice in overruling a motion to quash 
the attachment, which motion was not made until after the 
case had been tried on its merits and after the final judg¬ 
ment had been entered. 

Hence, the first four alleged assignments of error which 
relate to the refusal of the trial court to admit certain testi¬ 
mony and consider certain affidavits, to which ruling ex¬ 
ception was taken at the trial, are not here for review in 
this case. 

The only question presented in the pending appeal is the 
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tion to quash the m °' 

sr»r“«« 2=tt: 

‘ion, *“"? ^ 

and is not an interlocutory o*era ' it “ "** *"* ° rder ’ 

judgment; and the appeal from the after final 

was specifically abandoned h J ud gment herein 

M- -*u . 7 aoanc,oned b y appellants (Rec IS ) 
Nevertheless, considering the last two * 
error, it is evident that ,i S * 1 assignments of 

(Rec. l !i« 31 thC ° Pm,0n of Chi ^ Justice McCoy 

on both facts and principles of ^ ST*. 

rendering 1 unnecessarv* fnr+h ^ this case, 

«r Jn MvTZtZTtZT™' APPd, ““ «» 

j™»y I5 , iws. “rn* 

are not now entitled to such relief. ’ ^ ° 9 monIhs ’ 

18 months was held laches ' See aL T > ’ l Y ° f 

32 Ind Aon 41 ? ul 50 Trent vs - Edmonds, 

no. App., 432; Horton vs. Miller, 84 Ala. 517 5io 

1o avoid misunderstanding it is proper tor’enl , ' 

ever, to appellants’ suggestion on page 2 of their bL tTi 
they requested the release of th^ „„ , J h bnef that 
oTeted security theret” “I 

statement is erroneous; probably due to the (act that ptet 
ent counsel f„, appellant, dl d appar in , h ‘ ^ 

Municipal Corn,, and their shttemTis „« ZZZ £ 
record of ft. Munidpffi Court. „ ,££££* 
nested in any of the affidavits or papers filed in ,k * 
until the affidavits filed May 8. IfflffiXl! ™ Zi 

ftTS. ?,4'r ,i0 " in "" Conn 
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Moreover, the memorandum opinion of Judge McCoy 
shows that these eleventh-hour affidavits were offered only 
as affidavits of defense, under the 73rd rule, which they were 
captioned, and not as tendering any issue on the attach- 

merit. , , 

The settled practice in construing Section 451 ot the 

Code, providing for a trial of issues on an attachment, re¬ 
quires a motion to quash to be seasonably filed, and appel¬ 
lants by their own procedure in later filing a motion to quash, 
admit that practice; but they are too late in adopting it. 

Cases arising in this District have uniformly raised issue 
on an attachment by timely motion to quash, supported by 
affidavits, Moses vs. Hayes, 36 App. D. C., 196; Robinson 
vs. Morrison, 2 App. D. G. 105. McKenzie vs. Crouse. 35 


App. D. C., 291. , . , 

It is respectfully submitted that the ruling of the trial 

court was correct; and that this appeal should be dismissed 

otherwise that the order overruling the motion to quash 

should be affirmed. 

Alvin L. Newmyer, 
Attorney for Appellee. 
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